
STA'I'E OF CALIFORNIA Arnold Schwnrxenegger, Goverrior. -- 
DUI'ARTMEN'I' OF INDUSTIZIAI, JU3LA'l'IONS 
OFFICE OP7rJ1E D I R K  I'OI< 
455 Golden Gate Avenue, Te~llh Floor 
Sat1 F~sncisco, CA 941 02 

May 5,2008 

Mwio S alinas, Investigator 
Colztes for Contract Compliance 
13 00 Chcstes Avenue 
Balcersfield, CA 93301 

Re: Public Woslts Case No. 2007-009 
Wasuo Union High Scliool DistsictlJTS Modular, Inc. 
Off-site Manufactulre of Modular Classroolns 

Dear Mr. Salinas: 

This constitutes the determination of the Director of Industrial Relations regasdinp coverage of 
the above-referenced worlt under California's prevailing wage laws and is made pursuant to 
Califomia Code of Regulations, title 8, section 16001 (a), Based on my review of the facts of t h s  
case and an analysis of the applicable law, it is my determination tliat the off-site ~nanufacture of 
modular classrooms for the Wasco Union High Scllool District is not subject to prevailing wage 
requirements. 

JTS -Modular, Inc. ("JTS") is a California corporation that manufactures and sells relocatable 
modular buildings. The W asco Union High School District ("Distsict") in 1Cs1-n County 
purchased nine inodular classroolns and one modular restroom from .TTS pursuant to a Deferred 
Purchase Order ("Purchase Order") dated July 13, 2006, and a Deferred Purcl~ase Agreement 
between JTS and the Kern County Superintendent of Schools, These buildings were 
manufactured according to designs pre-approvcd by the Deyaztnzent of Slate Architect (DSA).' 
Tlie b~lildings, iilte all other JTS products, were ~iiatiufactured ?t a 13 ernianent, nine-acre Ptciiit y 
in Ralcersfield that JTS has operated since 2000. During tlie past seven years, JTS has sold 
proclucts manufact~ired at that Ptcility to morc Ilia11 1,000 curslomers tlroughout Califomia, 
in01 uding school districts, medical clinics, goves1uiient agencies and rct ail coliipanies , among 
otl1ers. 

Labor Code sectioii 1720(a)(l)* clefiiies "public worlcs" as "[c]onstructio~i, alteration, de~~iolition, 
installation, or repair woslc cloiie under coiltract ~ t l d  paicl JOT hi whole or ill put O L L ~  of public 
E~inds . . . ." Section 1771 13rovides: 

Except for puldic worlts projects of o~ic tliousand dollass ($1,000) 01. less, 1101 less 
than the general 13revaililig raie of per clieni wages for work 01 a si111iIa cliasacier 
in Ilie locdity in whicli the public WO& is perfosniecl, and not less tlian Ilic general 

'~erlain arcl~itectural i~l~prove~nellts beyolid the standard specifications were added to thc modular buildings. These 
i i~ ip i~o?~e ine~~~s~i i~~ l~ i~ed  a roof ttpgrade knd mission stylc col~ululs, The w o ~ k  was clone on-site, iilld prevailing wages 
were paid for it. 

2 Subseque~it staiulosy refcre~lces asc to lhe Lahor Code unless ntl~elwrsc indicated. . - . * .  . - 
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prevdli~g r ~ t e  of per diem wages for holiday and overtime work fixed as provided 
in this chapter, slrall be paid to d l  worl~ers e~nployed on public worlts, 

This section is gpplicable only to wofi performed under contract, cvld is not 
applicable to wo~k caxt~ied out by a public agency witb its own forces. This 
section is applicable to contracts let for maintenance worlc, 

Section 1772 provides that: "Workers employed by cont~actors or subcontractors in the execution 
of any contract for public work are deemed to be employed upon public wok,"  Section 1774 
provides that: "The contrac!tor to whom the contract is awarded, and any subcontractor under 
him, shall pay not less than the specified prevailing rates of wages to ail workmen employed in 
the exeoutioil of the contract." 

The statutoq term "execution" recently was interpreted by the First District Court of Appeal in 
Williams v, SnSands Corporation (2007) 156 Cal.App.4th 742,749-750: 

In determining legislative intent, courts are required to give effect to statutes 
according to the usual, ordinary import of the language employed in framing 
them. [Citations and quotation marks omitted.] The fmiliar  meaning of 
"execution" is "the action of carrying into effect (a plan, design, purpose, 
command, decree, task, etc.); accomplishment" ( 5  Oxford English Dict. (2d 
ed.1989) g.  521); "the act of carrying out or putting into effect," (Black's Law 
Dict, (8th ed.2004) p, 405, col. 1); "the act of carrying out fully or putting 
completely into effect, doing what is provided or required." (Websterls 10th New 
Collegiate Dict. (2001) p. 405.) Therefore, the use of "execution" in the phrase "in 
the execution of any contract for public work," plainly means the carrying out and 

- - - - - - - - .- - colnpletion of all provisions of the contract. . - .. - - - - - -- . - - . -- . - - 

The analysis in O.G. Sa7zsolze Co. v. Depa~tmerzt of T~ansportntion [I9761 55 
Cal.App.3d 434, 127 Cal.Rptr. 799 (Sarzsone) of who is, and who is not, a 
subcontr.actor obligated to colnply wit11 the state's prevailing wage law also 
informs our assesslnent of the intended reach of the prevaili~zg wage law to 
"[w]orlcers enlployed ... in the execution of any contract for public worlt," ( 5  
1772.) 

Jf~iZlia7ns and Surzsorze recognized an exemption fos material suppliiers, basing their analyses in 
part on JI, B. Zachlj) Compal~ji v. Ur?.iled Siaies (1 965) 344 F.2d 352, 170 Ct,Cl. 115, a federal 
case that applied to t~uclc Arivers a long-standing interpretation of the Davis-Bacon Act generally 
exe~npting material suppliers from coverage, In Zach7y, the court explained that: 

Bedruling as early as 1942 [fh, omitled], the Solicitor [of the De1)artment of 
Labor] has excluded from stahtory coverage the e~nployees of bona hde 
maiei?almen @pselJ40;a. gont~ggtor qngsged in const~uo~ion conh.acts covered by 
the Davis-J3 acon Ad. 'The exetnption his heen qquli8ed to" the ' extent tliat -the 
mate~ialnim ii~ust be selling supplies to .the ge~lesil public, the plant must not be 
eslablisl~ed specially for ~he~a%oula~ .  contraot, and the plant is not located at the - * L " , , " - . . , - i- . + -".* - 4 +-* - - - *- 
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site of the work, [Fix, osnitted,l The Solicitor bas always held that truck drivers 
esnploycd by matorialmer~ (oxesnl3t b o n ~  statutory coveragc) to transport supplies 
to the jobsite am no more subject to the provisions of the Davis-Bacon Act md 
tile Eight-HOLIT Laws tlmn aTe other employees ol t l~c matot-ialsilem, PFn, omit tecl.] 

In construing the CPWL, California courts have beon guided by fcdcral intcsprolations of'Davis- 
Bacon where tbcre is no conflict. ECites] Hcse tl~elre is no coslflicl becanse the exeniption lor 
m~ieriin! $uppliei~s also applies under ~alif6rllia law. By its ler~l~s, section I 772 mquires 
prevailing wages only for "[w]orlcas evplqpd by contractors or subcorztrwciors in the exeoution 
of any contract for public work .. .." (Ei~~phasis s~~pplied,) Therefore, here as in Snnsone and 
Willianzs, it is appropriate to follow Zachry. 

The Center for Contract Compliance ("CCC") cites a previous coverage determination by the 
Depaltnlent as support for its position that the work at issuc here should be subject to prevailing 
wage requirements. PW 99-012, San Diego City Schools, Construction ofPortable Classrooms 
(June 23,2000) applied the Sansone analysis and concluded that under the facts of that case, the 
assembly of portable classrooms was subject to prevailing wage requirements. A critical factor 
in that decision was the fact that the work took place at a dedicated site leased solely for the 
assembly of the classrooms, and closed upon completion of that work. Accordingly, the 
contractor did not satisfy Sarzsone 's requirements for the material supplier exemption. 

Here, in contrast, the work was done not at a dedicated site, but rather at a per~~ianont, general 
use, off-site facility not iiltegrally connected to the project site, where itc~ns for sale to the 
general public are manufactured? Thus, TTS is a material supplier under Sallsone and fl~illiams. 

CCC additionally contends that tllc work should be covered bccausc the buildings are built to 
specific plans and spccificatioizs of the District, and JTS does not order or coliiineslce the woslc 
u~ltil there is a signed contract. As JTS qualifies as a matcsicll supplier uncles S U ~ ~ S O J Z ~ ,  such 
consideralions are immaterial as to whether the off-site manufa.ct~l~-ing work is subject to 
prevailing wage 1-cquirc~nesits. 

For the loregoing rcasons, the off-sitc msu~ufa~ture of niodular classrooxns by JTS is not a subject 
.to illc prevailing wage requireii~ents ol'tlie Califosliia Labor Coclc. 

I hope this lcttcr satisfactorily responds to your inquiry. 

Sincerely, 

3 Pol the silll?~ S C ~ S O I ~ ,  ihe f?ols of Illis ca~e~dif fcr  iinm f ~ o s e  in tho ollle~ prcvious clctcrl~litlaiion citcd 13~1  CCC, 
T ~ W  92-036, lttq~e;.ial Prison 11,'~;llth (A~II-I1 5,  1994). 


